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" Illinois currency," might or might 
not mean. Having, by the testimony 
of experts or otherwise found these to 
be the words represented by those ab- 
breviations, the courts must then inter- 
pret the words according to legal rules. 

On the other hand, in Ehle vs. 
Chittenango Bank, 24 N. Y. R. 548; 
Chicago Marine and Fire Ins. Co. vs. 
Keiron, 27 111. 501 ; Galena Ins. Co. vs. 
Kupfer, 28 111. 832, evidence of a local 
custom, whereby it was sought to affix 
to words of a well-settled legal signifi- 
cation a different one, was held to be 
incompetent. To the same effect was 
the ruling of Lord Mansfield in Edie 
vs. East India Co., Burr. 1216. See also 
Clayton vs. Gregson, 31 W. C. L. R. (5 
A. & El.) 300 (314-316); Smith vs. 
Jeffries, 15 M. & W. 561 ; 2 Phil. Ev. 
788 ; McGregor vs. The Insurance Co. 
of Pennsylvania, 1 Wash. C. C. R. 39. 

We have thus ventured, though with 
great diffidence, to express a doubt of 
one ruling of the court in the principal 
case. The difficulties of the question 
are very great. No man lived in the 
West in 1861, who did not know, that 
for a time, the currency of Illinois was 
greatly depreciated, and that, in fact, 
when one spoke of " currency," he was 
not understood to refer to coin or its 
exact equivalent. And, as has been 
well observed, the courts ought not to 



affect not to know what is apparent to 
all mankind. But while that is true, 
it does not follow, that, when one pro- 
mised, in 1861, to pay one hundred 
dollars in Illinois currency, known to 
be depreciated, he was not understood 
to promise to pay in money that should 
be current, that would pass for its face. 
We all know, that such was the case ; 
that the contract was to pay what 
should be taken as par funds ; in other 
words, to pay something that would 
pass current, as money, and not as a 
mere commodity. On the other hand, 
does not the ruling of the court insert 
into the contract a sliding scale of 
values destructive of the certainty ne- 
cessary to the character of commercial 
paper — of paper, which, by the laws 
of both Iowa and Illinois, is negotiable? 
To the risk always taken by parties in 
such cases, that the general scale of 
prices of all commodities may rise or 
fall while their contract is maturing, 
does it not add a gambling risk, that 
the currency involved will not fall be- 
low the average of all other articles of 
value ? For, if it does so fall, the cre- 
ditor loses an indefinite amount, which 
the debtor at the same time gains. 
Such a transaction is not business ; it 
is a selling of paper money, as the 
brokers sell stocks, short, speculating 
for a fall. J. A. J. 



Supreme Court of Vermont. 

WARNER, APP., VS. WARNER'S ESTATE. 

Where the testator made his will in 1857, and wrote it mostly upon one side 
of a half sheet of foolscap paper, the signature and attestation clause being 
upon the other side of the same paper near the top, and two years afterwards 
wrote below all the writing and near the middle of the sheet, "This will is 
hereby cancelled and annulled in full this 15th day of March, 1859," it was held 
to amount to a revocation of the will by " cancelling," and it cannot be there- 
after revived by parol declarations of such a purpose or desire on the part of 
the testator. 



352 WARNER, APP., vs. WARNER'S ESTATE. 

This is an appeal from the Probate Court to the County Court, 
and comes into this court upon exceptions taken on the trial in 
the County Court. 

The appellant propounded the •will of her deceased husband 
for probate. The paper produced was his will, duly executed in 
1857. It was written by the testator (in earlier life a practising 
lawyer) on an ordinary sheet of foolscap, the main portion of the 
will being on the first page, the closing clause and the attestation 
and testator's signature of execution being on the second page, 
near the top. On that second page, about the middle of it, and 
just below said attestation and signature of execution, the testa- 
tor, with his own hand, wrote, " This will is hereby cancelled and 
annulled in full, this \5th day of March, 1859 ;" and it was 
proved to have been written by him on that day. The testator 
died in August, 1861, aged upwards of seventy years. Soon 
after his death this paper was found by his wife in a small trunk 
in which he was accustomed to keep his notes, deeds, and valua- 
ble papers, and some of his money : and which he kept locked, 
he carrying the key. Evidence was given, on both sides, as to 
sayings of the testator as to this will, and as to his purpose in 
respect to the disposition of his property, — on the part of the pro- 
ponent, that two days before the testator's death, he told his 
wife that she would find in said trunk a will made out by him for 
her benefit ; on the part of the contestants, that at the time he 
wrote as above stated at the close of the will, and along, from 
time to time, to near the time of his death, he expressed the 
intent to cancel and revoke said will, and that he regarded and 
treated it as cancelled and revoked. 

The questions made, which call for consideration, were, 1st. 
Upon the claim of the proponent, that such writing was not such 
an act of cancelling as the law makes necessary for the revoca- 
tion of a will, although the deceased might have done it with 
intent to revoke said will ; 2d. That what the testator said to his 
wife two days before his death, should be held to be a republica- 
tion of the will. 

The verdict was, that said instrument was not the last will and 
testament of said Warner, deceased. 

The other half of the sheet on which the will was written, was 
blank, except after being folded, there was a proper filing of the 
will, underneath which was written, 

« Cancelled and is void. (Sig.) J. Warner." 
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This was proved to have been written on said 15th of March, 
1859, by the testator. 

Roberts, for the appellant, cited to the point that the intent 
must be accompanied with the statutory act in order to constitute 
a revocation : Blanchard vs. Blanchard, 32 Vermt. 62 ; Leay- 
croft vs. Simmons, 3 Bradf. 44; Qlingan vs. Mitcheltree, 31 Penn. 
St. 25 ; Hise vs. Fincher, 10 Iredell 139 ; Kent vs. Mehaffey, 
10 Ohio N. S. 204. 

As to the meaning of cancel, Andrews', Worcester's, Webster's, 
and Richardson's Dictionaries ; 2 Blackst. Com. 309; Burrill's 
Lawr Diet. ; Swinburne, pt. 7, § 16 ; Stephens vs. Tapsell, 2 Cur- 
teis 458 ; Roget's Thesaurus, §§ 552-756 ; Clark vs. Scripps, 
2 E. L. & E. 627 ; Goods of Fury, 9 E. L. & E. 600 ; Goods of 
Brewster, 6 Jur. N. S. 56. 

As to the extent of the act: Reed vs. Harris, 33 E. L. & E. 57 ; 
Redfield on Wills, 313-14 and notes ; Hobbs vs. Knight, 1 Cur- 
teis 768. Whether these writings constitute the act of cancel- 
ling, is a question of law to be determined by inspection : Histen 
vs. King, 3 Levinz 86 ; Lewis vs. Lewis, 2 Watts & Serg. 455 ; 
McPherson vs. Clark, 3 Bradf. 95 ; Martins vs. Gardner, 8 
Simons 73 ; Clark vs. Smith, 34 Barb. 140 ; Grantly vs. Garth- 
\<>aite, 2 Russ. Ch. Rep. 90 ; Heise vs. Heise, 3 Penn. St. 246 ; 
Overall vs. Overall, Litt. Sel. Cas. ; Bethell vs. Moore, 2 Dev. & 
Bat. 316; Bibb vs. Thomas, 2 W. Bl. 1043; 1 Wins. Ex'rs. 
113; Jarraan 116-17; 2 Am. Lead. Cases 688, 692. 

Evidence of subsequent declarations not admissible : Ban vs. 
Brown, 4 Cow. 483 ; Waterman vs. Whitney, 1 Kern. 157 ; 
Stains vs. Stewart, 8 Jurist, N. S. 440 ; Boe vs. Palmer, 6 E. 
L. & E. 155 ; Redf. on Wills 331 ; 2 Am. Leading Cases 688. 

That the will was republished : 1 Wms. Ex'rs. 169, 171, 175, 
179 ; 2 Lev. 86 ; 2 Addams 48 ; 2 Hagg. 209 ; 2 Am. Lead. 
Cases 725, et seq. ; 2 Binney 406 ; 2 Whart. 103 ; 10 Harris 
416; 8 Ban- 498; 1 Grant's Cases 75; 40 Penn. 217; Redf. 
on Wills 367. 

Shaw and Phelps, for contestants, cited 33 E. L. & E. 57 ; 
Avery vs. Pixley, 4 Mass. 460 ; Moore vs. Moore, Phillimore 109, 
123 ; 1 Jarman 155 ; 2 Am. Lead. Cases 645 ; Bibb vs. Thomas, 
2 W. Bl. 1043 ; Clark vs. Scripps, 2 E. L. & E. 630 ; 1 Wms. 
Ex'rs. 110; Baptist Church vs. Robbarts, 2 Barr 110 ; Redf. on 
Wills 367-70, 374. 

Vol. XIII.— 23 
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The opinion of the court was delivered by 

Barrett, J, — The main question in this case is whether the 
will was revoked by the act of the testator in writing what he 
did on the second page of the instrument. 

The statute prescribes the several and only modes in which a 
will duly executed, may be revoked, viz. : 1st. By some will, 
codicil, or other writing ; 2d. By burning, tearing, cancelling, or 
obliterating. It is clear, and is conceded, that this will is not 
revoked by either of the former modes, nor by either of the other 
modes, unless it be by cancelling. That is a mode by itself, dif- 
ferent and distinct from burning, tearing, or obliterating, though 
obliteration may in some cases be an act of cancelling. In the 
present case there ,is no obliteration. So the only question is, 
was the act of the testator a cancelling within the meaning and 
intent of the statute ? 

We regard it as a settled doctrine of the interpretation of sta- 
tutes, that when an English statute is enacted in this state, if it 
had received a judicial interpretation in England prior to its en- 
actment here, it is to be taken that the language is used in our 
statute in the sense given to it by the adjudications in England, 
unless some other sense is impressed upon it by attendant provi- 
sions of the statute thus enacted. But if it had received no such 
interpretation, it stands for interpretation here the same as if it 
had been first enacted here. Adjudications in England, made 
since such enactment here, have not the" force of authority, as to 
the sense of the language as used in our law. As resting on rea- 
sons that commend themselves to our approbation, all adjudica- 
tions upon the subject may aid in giving to terms used a just 
sense and effect, having reference to the subject-matter of, and 
the purpose designed to be served by, the statute in question. 

It is plain that the object of the statute 29 Car. II. is the 
same as that for which our similar statute was enacted ; and, in 
the matter of wills, to provide complete security against their 
revocation being effectuated, unless by means insuring the utmost 
certainty that it wac Sae intent of the testator to revoke what 
would otherwise stand for and be effectual as a will disposing of 
his worldly effects. To this intent the provisions in this behalf 
have been made. The class of acts of revocation, of which can- 
celling constitutes one mode, contemplates something to be done 
to the instrument itself, showing, or tending to show, that, by 
such act the testator designed to make an end of his will, and 
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each of the modes prescribed was designed to be equally effectual 
in that respect. If the document should be entirely burned up, 
or entirely obliterated, or torn into scraps, or covered over with 
closely-drawn cross-lines, there would be no doubt as to the intent 
of the testator. But it has been held not to be necessary to go 
to that extent, in any of the modes, in order to answer the 
requirements of the statute; and that the slightest degree of 
either mode, provided it appear, even by resort to other evidence, 
that the act was done with intent to have it constitute a revoca- 
tion, is effectual as such revocation. 

Accordingly it has been decided that the slightest burning or 
tearing of the material on which the will was written, even though 
none of the script should be destroyed or effaced, — that the era- 
sure of a single word, or the drawing of a slight line across the 
face of the script, partaking of the character of the act pre- 
scribed by the statute, if it appear to have been done in the 
accomplishment of such act, effectuates a revocation. 

Now it is obvious from the general current of the cases, early 
and late, that the leading idea is, that the testator must perform 
some one of the prescribed acts upon the instrument itself, so 
that when produced, it shall bear the mark of such act. What 
amounts to burning, to tearing, to obliterating, is not the subject 
of question. But what amounts to cancelling — how, with refer- 
ence to the text of the instrument, must the act be done, not as 
to the shape or character of the marks, but where must they be 
located, is the main point of debate in the present case. The 
proponent claims that the cancelling marks must be upon some 
part of the written text of the will. 

The Latin verb from which the term cancel is derived, means, 
to make lattice-work ; and the corresponding noun in Latin, in 
the plural — cancelli — signifies lattice-work ; and, when applied 
to marks, means marks made in the form of lattice-work. How 
this term came to be applied to marks made upon written instru- 
ments, for the purpose of destroying their validity, is obvious, 
both from general and judicial history, not only as taught by the 
books, but as derived from observation. To draw cross-lines over 
the face of a written instrument has been and is a common mode 
of showing the intent thereby to make an end of it as an instru- 
ment in force. In earlrer times, when the ability to write was 
possessed by very few, the great mass of persons of all grades, 
from the highest lord to the lowest peasant, could manifest their 
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intent with pen and ink only by unlettered marks. While they 
would be dependent on the few skilled in the art, to draw their 
instruments of contract or making disposition of their property, 
they could and did resort to various modes by which, without 
clerkly aid, to make an end of their vitality. From the fact that 
cross-marks were so easily made, and when made upon the face 
of a written instrument, were so significant that thereby the 
maker of them designed to put an end to the continuing validity 
of the instrument, this mode was recognised and adopted into the 
statute, in common with tearing, burning, and obliterating, as one 
by which wills might be revoked. In some instances this mode 
might be preferable to either of the others, as when it should be 
desirable to preserve the legibility of the entire instrument, — 
which might not happen as the result of burning, tearing, or 
obliterating. While, therefore, a common and customary mode 
of manifesting the intent to abrogate the instrument by drawing 
cross-lines over the face of it, gave rise to the use of the term 
cancel, still the entire judicial history of the subject shows 
that that manner of marking an instrument is by no means essen- 
tial in order to answer to the full force and effect of the term, in 
its legal sense. The net result of all the cases and all the text 
books, as well as the reason of the thing, and the appropriate 
analogies, seems to be this, — that when the instrument is so 
marked by the maker of it, as to show clearly, whenever it is 
produced, that the act was designed by him to be a cancelling, 
that act becomes effectual, by force of the statute, as a revoca- 
tion of the will by cancelling. In the present case, the act of 
the testator was done, not only upon the paper on which the will 
was written, but upon such a part of it as always to go with that 
part of the will which contains the disposition of the property, — 
not indeed upon the face, but on the back of such disposition. 

It is obvious that the act itself was designed to constitute a 
revocation by cancelling. This is not a mere memorandum or 
declaration, which, as such, produces a legal effect by force of the 
terms, but it was the performing of an act upon the instrument 
itself, which act produces the legal effect. If cross-lines had 
been drawn over the face of the writing of the will, they would 
have been effectual, because they would have constituted an act 
done to the instrument showing the intent of the testator by that 
act to destroy the validity of it. Instead of thus drawing lines, 
he equally performed an act to the substance of the instrument, 



WARNER, APP., vs. WARNER'S ESTATE. 357 

and as inseparable from the written text, as cross-lines over its 
face, showing with clearer certainty the intent, by that act, to 
destroy its validity. Instead of leaving the significance of 
informal marks to be fixed by the location they should occupy, 
he formed the marks into letters and words expressive of their 
significance, and as effectually placed them upon the instrument, 
as if they had been made upon the face of the script of the will. 
If he had drawn a slight line from the top to the bottom of the 
writing, though it would not have been eancelli, within the ety- 
mological and primary meaning of the term, still it is conceded 
that it would have been a cancelling of the will, if done with that 
intent, within the legal meaning of the term. We think that 
writing upon the will, as was done in this case, as nearly answers 
to the primary sense of that term, as such mark would, and, 
having regard to the ground on which effect is given to an act of 
cancellation, such writing answers every reason and requisite of 
the law. 

The case of Lewis vs. Lewis, 2 W. & S. 455, comes nearer to 
a position of conflict with the view we hold than any one to which 
attention has been called ; yet its characterizing facts are so dif- 
ferent from those of the case in hand, as, in our judgment, to 
relieve the two cases from any such conflict. In that case the 
word "obsolete" was written by the testator on the margin, 
against a certain clause of the will. The court held that that 
did not, of itself, constitute a* cancelling. There was no evidence, 
aside from what that word in that location imported, of the inten- 
tion of the testator, as to the character and effect of writing it. 
It was not a cancellation in the primary sense of the term, not 
being a cross-marking on the face of the writing. It was not in 
the wider sense accorded to it by the law, because it was not 
upon the writing at all, as and for a mark drawn over it. The 
word itself did not, in its position, indicate that the act of making 
it was designed to be an act of cancelling. It was so placed upon 
the paper that it might be separated and leave the written part 
of the will entire and intact. It might have been designed as a 
mere memorandum or declaration, to have effect as such, and not 
as the effectual fact which operates in virtue of the act of thus 
marking the instrument. 

Several cases were cited in the argument in which there had 
been erasures or interlineations or both, and it was held that the 
wills were not thereby revoked, because it did not appear on the 
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one hand, to have been the intention of the testator to have the 
act constitute a cancelling, or, on the other, if so intended, that 
the act was completed by the testator, having done all that he 
designed to do as constituting such act of cancelling. Such are 
Winsor et ah vs. Pratt et ah, 6 E. L. & E. 299 ; McPherson vs. 
Clark, 3 Bradf. 95 ; Martins vs. G-ardner, 8 Simons 73 ; Clark 
vs. Smith, 34 Barb. 140. 

The ground and reason of those and similar decisions are well 
stated, and cases referred to in Redf. on Wills 315, also in 2 
Am. Lead. Cases 692, where it is said : " Although interlinea- 
tions, intended to vary the sense of the will, and not to destroy 
it, cannot, in themselves, amount to a cancellation ; there is no 
room for doubt, that 'when taken in connection with actual 
erasures, they may go to make up the proof of a change of dis- 
posing purpose, and show a total or partial revocation of the 
instrument." And this is fully sustained by the authorities cited. 

There is a class of cases of revocation by burning, tearing, or 
obliterating, in which the principle and its application seem to us 
to be precisely the same that we adopt and make in this case. 
Primarily, and most naturally, the terms used imply, as the idea 
of the law, that the burning or tearing is to be such as virtually 
to destroy the will as an instrument, and not merely enough to 
indicate or be consistent with an intent to abrogate it, and the 
same remark is applicable to a case of obliteration. Yet in 
Avery vs. Pixley, 4 Mass. 460, it was held, that taking off a seal, 
placed upon a will as part of the act of executing the same, 
although the law did not require such seal, would operate a revo- 
cation by tearing, provided it was shown to have been done with 
that intent. So in Moore vs. De la Torre, 1 Phillimore 375, the 
will and codicil were cut around the margin at the top and one 
side, but no part of the writing was touched, except the attesta- 
tion clause of the codicil was cut through. In this condition 
they were found in the room of the testatrix after her decease, in 
a box in which she had kept her papers ; and on their being pro- 
pounded for probate, Sir John Nichol, after a most elaborate 
argument, said : " It is the duty of the court to put a rational 
construction upon this act. In my judgment it must have been 
done for the purpose of cancelling, revoking, and destroying the 
validity of this instrument. I can put no other rational con- 
struction on the act. It must have been done, not equivocally 
but decidedly, for the purpose of revoking the instrument." The 
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case, on appeal, was fully and most learnedly argued in the 
High Court of Delegates, before seven most able jurists in this 
department of the law, and the judgment of the Prerogative 
Court was sustained. 

In Bibb vs. Thomas, 2 W. Black. 1043, the will was so torn by 
the testator as almost to tear a bit off, and then rumpled together 
and thrown upon the fire ; but it soon fell off and was picked up 
by a servant and preserved. By the whole court, De Gray, C. 
J., " Revocation is an act of the mind, which must be demon- 
strated by some outward and visible sign or symbol of revocation. 
The statute lias specified four of these ; and if these or any of 
them are performed in the slightest manner, this, joined with the 
declared intent, will be a good revocation. It is not necessary 
that the will or instrument itself be totally destroyed or consumed, 
burnt or torn to pieces. The present case falls within two of the 
specified acts described by the statute. It is both a burning and 
a tearing. Throwing it on the fire with an intent to burn, though 
it is only slightly singed and falls off, is sufficient within the 
statute." In Reed vs. Harris, 33 E. L. & E. 57, the doctrine of 
Bibb vs. Thomas is fully asserted ; but in the last case it was 
held that there must be an actual burning, to some extent, of the 
paper of the will. Patteson, J., said: "There must, at all 
events, be a partial burning of the instrument itself: I do not 
say that a quantity of words must be burnt ; but there must be a 
burning of the paper on which the will is." Similar cases, in 
which the same doctrine has been held, might be referred to; but 
such reference is needless, as there is no substantial conflict of 
decision. 

Now, as before intimated, the acts of burning and tearing in 
the cases cited, are as far from answering to the most natural 
import of the words used in the statute, as the act in the present 
case is from answering to the primary idea of making lattice-work, 
or to the less restricted idea of drawing a cross, or even a single 
mark on the face of the writing, in order to constitute cancel- 
ling. 

On the whole, the true legal idea seems to be well expressed in 
2 Am. Lead. Cases 689, as follows : " All that is necessary to a 
revocation is an absolute revoking intention, manifested by any 
act, however slight in its nature, which can fairly be considered 
as a tearing, burning, cancelling, or obliterating, within the mean- 
ing of the Statute of Frauds, and the various legislative enact- 
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ments which have been based upon it;" and in Williams on 
Executors 110, that " the principle appears to have been estab- 
lished, that if the intention to revoke is apparent, an act of 
destruction or cancellation should carry such intention into effect, 
although not literally an effectual destruction or cancellation, pro- 
vided the testator had completed all he designed to do for that 
purpose." As to the extent to which such act of revocation must 
be done in order to be effectual, perhaps Mr. Justice Coleridge 
in Reed vs. Harris, supra, put as proper a general formulary as 
is to be found, or as can well be framed ; thus, " The question is 
put, whether the will must be destroyed wholly, or to what extent ? 
It is hardly necessary to say, but there must be such an injury, 
with intent to revoke, as destroys the entirety of the will ; because 
it may then be said that the instrument no longer exists as it was." 
This language was used with reference to burning or tearing as a 
mode of revocation. Applying it to cancelling, " there must be 
such a marking, with intent to revoke, that it may be said that 
the instrument no longer exists as it was." In the present case, 
it would seem pretty palpable, that when the testator had written 
where he did, "this will is hereby cancelled and annulled, in full, 
this 15th day of March, 1859," the instrument no longer existed 
as it was. 

Holding this to be sufficiently, in character, an act of cancel- 
ling, we proceed to remark that the intent is so decisively mani- 
fested by it, as to give it full effect as an act of revocation. And 
we regard our brother Pierpoint as having most aptly expressed 
the true legal idea, when he said in his charge to the jury, that, 
" in the writing may be combined both an act and a declaration 
of intention." Upon the face of the will, when produced, it was, 
in the eye of the law, cancelled ; and the court would have been 
warranted in so ruling. This being so, the evidence that was 
received of the sayings of the testator, became immaterial, whe- 
ther made at the time of the act of cancelling, or subsequently 
thereto. Hence, it becomes unnecessary to decide whether the 
testimony, as to his sayings made subsequently to that act, would 
have been admissible as evidence of his intent in doing it, if it 
had been necessary for the defendant to show, aliunde the instru- 
ment, that the act was done with the intent to revoke the will by 
cancelling. Some of the members of the court think the pro- 
ponent had given occasion for the introduction of this evidence, 
by the character of the evidence which she had introduced in the 
opening of her case. 
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The only remaining question is as to republication, claimed by 
the proponent to have been made by sayings of the testator a 
few days before his death. The will was revoked by the act of 
cancelling. The law of this state recognises as valid, wills made 
within this state, only such as are made in the mode prescribed 
by statute, and it prescribes the only modes in which they may 
be revoked. When thus revoked, it would seem quite incongru- 
ous that the instrument could be restored to its original vitality 
and force by mere words without any further act done upon, or 
with reference to, such instrument. We have no wills at, or by 
force of the common or ecclesiastical law, but only by statute. 
The substance of the 5th section of the Statute of Frauds, 29 
Oar. II. ch. 3, was enacted as early as ,1787 in this state, and in 
1821 the full force of that section, as also of the 6th section, was 
extended to personal as well as to real estate, and the same has 
been substantially the law of this state ever since : Slade's St. 
Ch. 44, §§ 17, 18; Gen. St. Ch. 49, §§ 6, 7. 

The case before us does not bring in question the effect of exe- 
cuting a codicil with due formalities after the act of revocation, 
or of another testamentary instrument referring to and designed 
to restore the revoked instrument: nor does it bring in question 
other acts done to or upon the instrument itself, subsequently to 
the act of revocation ; nor does it involve or call for any discus- 
sion of the subject in the light of the cases in other states, in 
which the earlier English law as to wills had been adopted and 
was in operation to a greater or less extent. See Redf. on Wills, 
Ch. VIII., § 29, 1, 2. We are therefore relieved from the com- 
plications and conflicts which the books show to have often trou- 
bled other courts; and for the additional reason, that the evidence, 
upon which the point as to republication, is predicated, could bear 
only upon the question of the testator's intent in doing the act 
of revocation. The proponent had the full benefit of that evi- 
dence ip that view, whether properly or not. 

In the discussion and decision of this case, we have given no 
consideration to the act or words of the testator, in what he wrote 
upon the outside of the folded will under the filing. 

The judgment is affirmed. 

VVe have received this case through determined by the court, and the pre- 

the kindness of Mr. Justice Barrett, cise and perfect manner, so to speak, 

The careful and justice-loving spirit in in which the argument in favor of the 

which the case has been considered and decision is presented in the opinion of 
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the learned judge, cannot fail to strike earnest effort to come to the same wise 

all minds alike with involuntary admi- and just conclusion, looking only at the 

ration. And in such a complication of abstract equity and justice of the case, 

buttresses and surrounding outworks, it we cannot but fear that the rule of law 

could seem little less than a barbarous here adopted is carrying this already 

spirit of faultfinding and love of carp- overstrained department of legal refine- 

ing, for any one to interpose a serious ment, somewhat beyond any case which 

protest against the principle of law in- has preceded it. We may recur to the 

volved in the decision. But after a subject hereafter. I. F. R. 

good deal of study and a sincere and 



Supreme Court of Pennsylvania, at Nisi Prius. 

ANSPACH VS. THOMPSON ET AL. 

A party applying for an order to examine a party to the record in a bill in 
equity, must make it appear that the proposed witness is without interest at the 
time the order is asked. 

Whether such order is grantable of course on a suggestion of no interest, or 
only on previous notice to the opposite party, not decided. 

But in either case it must be made with a saving of all just exceptions to the 
testimony when presented at the hearing. 

Motion for an order to examine defendants on record, as wit- 
nesses for a co-defendant. 

Porter and Parsons, for plaintiffs. 

Cuyler, for defendants. 

The opinion of the court was delivered by 

Thompson, J. — This is a petition by one of the defendants, J. 
Edgar Thompson, on the bill in equity filed by John Anspach 
Jr., against him, Alex. Whilldin, Wm. J. Howard, and the Ame- 
rican Life Insurance Company, for an order to examine before the 
master, two of his co-defendants, Alex. Whilldin and Wm. J. How- 
ard. He sets forth that the said defendants and himself have sev- 
ered in their defences, as their answers will show, and that the pro- 
posed witnesses have no real interest in the cause or the matters 
in question therein ; and that their testimony is material to his 
defence, but that he is prevented from taking it before the mas- 
ter, because they are parties of record in the cause. 

Undoubtedly an order under such circumstances is necessary 
in order to obtain the testimony, let the question of actual inte- 



